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Order on Arguing the 
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95 — of Barbara his late Wife, 8 | Reſpondent. 


and Fobn Watkinſon, 


HAT Thomas Ferrand having only Two Children, the Appellant Bryan Ferrand, and Barbara, the Reſpondent's late Wife; and be- 

ing Seized in Fee of the Mannor and Lands, called Flasby-Hall in Com. Ebor. of the clear Yearly Value of Eighty Pounds per Ann. 
and a Perſonal Eſtate of 283 J. 16 5. 4 d. By his Will Dated 25th Febr. 1682; Directs that his ſaid Children ſhould be Maintained 
out of his Goods, and the Rents and Profits of lis Lands, till 21; and the Overplus to be for the raiſing a Portion of Five Hundred 
Pounds for his ſaid Daughter, to be paid to her at the Age of 21: And in caſe it were not then Raiſed, that his Executor ſhould 
ſtand Seized of all his Lands till the ſame was fully Raiſed and Paid. And of his ſaid Will, made the Appellant William Watkinſon Executor. 


2 Filed, 27 July. That the Reſpondent having Married the ſaid Barbara at the Age of 18, had Iſſue by her one Daughter named Barbara, who is ſtill Living. And 


wy after the Deceaſe of the ſaid Barbara his Wife, the Reſpondent Fyving taken out Adminiſtration to her, and being thereby Entitled to the ſaid 


Five Hundred Pounds Portion, with Intereſt and Maintenance, Miled his Bill againſt the Appellants in the Court of Chancery, 27th Faly, 1697 
and thereby prayed an Account of the Perſonal Eſtate, and of the Rents and Profits of the Real Eſtate, and that the 500 l. Portion, with Intereſt 
and Maintenance, might be Raiſed and Paid him; and that the Premiſes charged therewith might be Sold for that Purpoſe. = 

That after the Appellants had Anſwered, and Witneſſes Examined , the Cauſe came to be Heard before the late Lord Chancellor Sommers : An 


Firt Deere, ag Jan. Account was directed to be taken of the Perſonal, and of the Rents and Profits of the Real Eſtate, and to ſee what Incumbrances there were on 


21099 the Premiſes : And after the Maſter's Report, Further Direction was to be given concerning the Payment of the faid Portion, Intereſt and 
Maintenance. | . | „ ; 

Second Decree, 17 The Cauſe was finally Heard by the Maſter of the Rolls (in the Abſence of the Lord Keeper) 17 May, 1701 ; and it appearing by the Re- 

May 1701. port made in purſuance of the former Decree, That the 500 J. Portion could not be Raiſed in any Reaſonable time, out of the Rents and Profits 


of the Real Eſtate, (in regard there were Two Mortgages, one of 200 J. due to one Lupton, and the other of 500 J. Aſſigned to the Appellant 
Wiliam Watkinſon, and an Annuity of 25 1. Payable to the Teſtator, Thomas Ferrand's Widow for Life, Charged on the faid Premiſes,) It was 
then Decreed , That the ſaid Real Eſtate ſhould be Sold forthwith, for the Raiſing the ſaid 5001. and that the Appellants ſhould Joyn in ſuch | 
Sale; and that the 500 J. ſhould be Inveſted in Lands, and the Profits thereof to be Enjoyed by the Reſpondent for his Life, and afterwards by his 
ſaid Daughter Barbara, who is ſtill Living. And the Reſpondent was to have 10. J. per Ann. for the Maintenance of his Wife from their Intermarriage, 
till her Death, and from the time ſhe would have Attained her Age of 21 Years (if ſhe had Lived ) till the ſaid 500 J. ſhould be Raiſed and 
Paid, towards Intereſt of the ſaid 500 7. to be Paid out of the Truſt Eftate Decreed to be Sold: And it was further Decreed, That in Caſe the 
Appellants did not Comply with the ſaid Decree, but ſhould give the Reſpondent further Trouble, then the Appellants were to Pay the Reſpon- 
po cog of the ſaid: 500 J. from the time his ſaid Wife would have Attained her Age of 21 ; and full Coſts of Suit, to be taxed by a Maſter 
OF ESO MM mo A os $i IN) - . : | | | 
26 Auguſt 1701. That the Appellant Bro Band e Nr N uleſcing in the ſaid Decree, Petitioned the Lord Keeper the 26th of Aug. 1701, That he might 
| have liberty to put in a new Anſwer to the Reſpondent's Bill, upon Pretence that he had found ſome old Deed whereby part of the Premiſes (of 
about 30 J. per. Ann.) were Entailed'; and thefefore.the Deviſe of Thomas Ferrand, as to ſo much, was Void; But upon hearing Council on Both 
Sides, it appearing to be a frivolous Pretencè to delay the Execution of the ſaid Decree ; the Lord Keeper diſmiſſed the Petition, and the Reſpon- 
dent Signed and Enrolled the ſaid Decrees + ö . 15 . 


Bill of Review, That the Appellants for further Vexation, une Bill of Review, to Reverſe the ſaid Decree; and Aſſigned for new Matter, the pretended 

4 April 1702. Deed of Entail ; and for Error in the Body of the ſaid Decree , that there was no care taken for the Payment of the Two Mortgages to the Ar- 

| pellant Wiliam Watkinſon, and Lupton (who was no Party to the Suit; ) and that in thoſe Points the Decree ought to be Rectified. 'To which Bill 
the Reſpondent put in an Anſwer and Demurrer. ... | EG, | | 

21J.n. 1702. The Demurrer was on Arguing over-ruled ; but the Court ordered the Appellants to pay the Reſpondent the uſual Coſts of allowing a Demur- 

| rer, in regard the Affidavit of the new Matter charged by the Bill was not full ; and ordered the Appellants to Reply, and the Reſpondent to Re- 

3 „ Joyn; whereby they might be at liberty to prove the ſaid pretended Deed ; and the Cauſe to be heard in Eafter-Term next followin 8 WES 

eee eee „ e Cauſe upon the New Matter, and the Errors Ailigned, coming to be heard before the Lord Keeper, 30 June 1703. his Lordſhip after ma- 


* 


1 %. New latter, ture Deliberation, and hearing Councel on both Sides, and the Proofs touching the Deed of Entail, which were Detective and Looſe ; Diſmiſſed 


the Bill of Review, with Coſts to be taxed, but without Prejudice to the other Errors Aſſigned, in caſe the Appellants ſhould think fit to bring the 
{ame on to te Argued. 5 5 : | | | DN 
That the Cauſe coming to be heard 27 Octob. laſt before the Lord Keeper, upon the Errors Aſſigned; after Reading the whole Proceedings, 
1 | and Hearing Council on Both Sides, His Lordſhip declared that the Matters Aſſigned for Error were ſuch as would have been Provided for by the 
1 Decree in the Original Cauſe, in caſe the Appellants had Asked the ſame, as they ought to have done; And that their omitting fo to do was 
with a Deſign to Enſnare and Delay the Reſpondent : And therefore Decreed the Eſtate to be forthwith Sold, and the 500 J. with Intereſt and 
Maintenance to be Paid to the Reſpondent, as by the former Decree is directed; but Ordered that the Money due to the Appellant Warkinſo up- 
on his Mortgage, ſhould be paid in the firſt place out of the Moneys ariſing by Sale; and the Premiſes to be likewiſe Subject to Luptor's Mort- 
- gage, and to an Annuity payable to Thomas Ferrand's Widow (if living.) And in regard the Appellants had not complyed with the former De- 
s cree, but had put the Reſpondent to a great Expence, and been Vexatious in their Proceedings, It was further decreed, That the Appellants ſhould 
pay the Reſpondent Intereſt after the Rate of 5; I. per Cent. per Annum for the 500 J. together with full Coſts of Suit, to be Taxed according to the 
Direction of the former Decree. _ | | Ms | | SD 8 : 
Which Decree and other Proceedings, the Reſpondent humbly conceives, are Regular and Equitable, and founded on the Rules of Natural 
Juſtice, and the conſtant Practice of the Court of Chancery in the like Caſes. . | Fl | | 
It cannot be pretended that any Hardſhip is put on the Appellants, by the Decree directing the Lands to be Sold, and the 500 J. to be raiſed by 
ſuch Sale; becauſe it is the conſtant Juſtice of the Court ſo to Decree : Otherwiſe the Proviſion made by the Father for his Child, would be Fruit- 
leſs and Ineffectual, it being impoſſible to be rais d in any other Manner. Neither is it Extraordinary, but the Settled Rules of the Court, to give 
Intereſt and Coſts for a Portion, eſpecially when the ſame is charged on Lands, as it is in this Caſe by the Words of the Will. However, the Court 
was pleaſed ſo far to diſpence with that Rule in Favour of the Appellant Bryan Ferrand, as to Decree only Ten Pounds per Annum to the Reſpon- 
dent in Lieu of Intereſt, and to giveonly Moderate Coſts; of which he might have had the Benefit, in caſe he had performed the Condition, in ac- 
quieſcing in the ſaid Decree. _ „„ | | : CE EY 
As to the pretended Errors Aſſigned by the Petition of Appeal, in Relation to the Affidavit annexed to the Bill of Review, and the Deed of 
Entail thereby Set up, and now Inſiſted on, the Reſpondent humbly hopes the ſame will appear to be founded on Miſtakes : For neither was the 
pretended Deed fully Proved, nor fuch Reaſonable Account given — at the Hearing, as was Sufficient for a Court of Juſtice to found any 
Judgment or Decree upon, in Prejudice of an Apparent Right. Nor was the Affidavit to Support the New Matter in the Bill of Review, ſuffici- 
ent to Satisfy the Conſcience of the Court, but very Looſe and Uncertain; it appearing plainly that this Deed had been all-along in the Cuſto- 
dy of the Appellants ever ſince the Teftator's Death ; and it ws their own Fault (if any ſuch Deed there were) that the ſame was not ſooner 
produced : Which ought not to turn to the Reſpondent's Prejudice. „„ 8 =: 1 
Note, he Appellant Bryan Ferrand, had attained his full Age, above Nine Months before the firſt Decree pronounced before the late Lord Chancel- 
lor Sommers, the 29th of Fanuary 1699. 2 805 „„ „ | 
It plainly appears By the Appellant William Watkinſon's Joyning in this Appeal, (whereby the Pretended Deed of Entail is endeavoured to be 
Set up, which will affect his Mortgage) That the Whole is a Trick and a Juggle to Defeat the Reſpondent of a juſt Demand: For otherwiſe it 
is impoſſible to imagine, that any Incumbrancer would Do, or Joyn in any Act to Support or Countenance any Deed or Prior Title, which 
muſt in the Conſequence Defeat or Leſſen his own Security. „„ 1 | 1 5 


27 October 1703. 


* 


1 It 5s therefore Humbly hoped, uo Countenance will be given to the Appellants in their Vexatious Proceedings ; but that after the Reſpondent hath 
been almoſt Ruined by a very Expenſive Conteſt of Seven Years in Chancery, in a plain Demand for himſelf and his Infant-Daughter, (in 
which the Appellants have made uſe of all the Delays that the Forms of the Court will allow ; and have always had the Fudgment of the 
Court ue them ) he ſhall have the Fruit and Benefit of the Several Orders and Decrees Obtained by him; and that the Same ſhall be 


 Aﬀermed with good Coſts. 


Edwin Wut. 


J. Browne. 


